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| Overview

1. This is a reply to the Amicus Curiae submission of the Canadian Union of Postal Workers
(“CUPW™) and Council of Canadians (“Council”). CUPW and the Council purp« rt to
defend the public interest in objecting to the Investor’s claim: they warn of a “flc od” of
NAFTA challenges to state enterprises if the claim is accepted; they invoke Can: da
Post’s alleged universal service obligation (“USO”) to excuse Canada Post from
NAFTA’s national treatment obligation; and they defend Canada forcing Canadi in
publishers to deliver with Canada Post as necessary to protect Canadian culture.

2, Behind their rhetoric, CUPW and the Council present no law or facts to support ' heir
submission. The absence of any foundation to their submission reveals that CUP W and
the Council merely support protectionist interests and not the broader public interest of

Canadians.
1. CUPW and the Council Do Not Represent the Public Interest

3. CUPW and the Council’s submission does not represent the broader Canadian pi blic
interest but represents only their own protectionist interests.! CUPW, supported >y the
Council, seeks to protect the Canada Post jobs that it sees as jeopardized if Cana ja Post’s
aggressive cxpansion into courier markets is fettered by Canada’s international

obligations.’

! Recent comments by the Canadian Prime Minister, Paul Martin, demonstrate his support for free trade : greements,
such as the NAFTA, and his support for strictly holding states to the obligations in those agreements. See Sallot, Jeff
(2005), “Martin opens Summii of the Americas in Argentina”, The Globe and Mail, 4 November, 2005 ar d Martin,
Paul. “Address by Prime Minister Martin at the Economic Club of New York™, retrieved from:
httpz//pm.gc.ca/eng/news.asp?id=603, Supplemental Brief of Documents (Tabs 20 and 21).

2 See the Report of Kevin Neels, who drew from Canada Post’s own documents to recognize that Canad: Post’s
decision to pursue a growth strategy appears 1o reflect in part its unwillingness to downsize its workforce Neels
First Repon at paras. 123-127.
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4. CUPW is only the union for Canada Post’s workers and does not represent the interests
of workers in other courier companies operating in Canada. CUPW, therefore, dc es not
represent the interests of Canadian workers employed at firms like UPS Canada, which
will benefit if Canada Post’s aggressive expansion is subject to Canada’s interna ional
obligations. The jobs that CUPW seeks to protect come at the expense of jobs at UPS
Canada and other competitors of Canada Post.

5. While it does not represent the broader Canadian public interest, CUPW does rej resent
Canada Post workers’ interests. In that capacity, CUPW has properly recognized that by
prohibiting Canada Post workers from exercising collective bargaining rights, C: nada
Post could pay lower wages and, thereby, reduce its costs. CUPW has also recoy nized
that Canada’s actions breached Canada’s international law obligations.*

6. Despite recognizing that Canada denied its workers core labor rights, CUPW seeks to
prevent the Investor from claiming for the damages suffered by UPS Canada as : result
of Canada’s actions. CUPW has no foundation to argue that the Investor’s trivial
amendment to maintain this action as a breach of NAFTA Article 1105 and not #.rticle
1102 renders the claim inadmissible.’ The Investor amended its core labor rights claim
because it does not want the same unlawful treatment that Canada Post enjoys. l1istead,
UPS seeks compensation for having to compete with a local firm that is exempte 4. from
core labor norms. CUPW and the Council, themselves, recognize the Investor’s | rounds
for standing when they recognize that Canada’s actions reduced Canada Post’s ¢ sts and,
consequently, must have caused damage to competitors such as UPS Canada.

% CUPW/Council Submission at para. 26.
4 CUPW/Council Submission at peras. 27-28.
5 Both the Erfyt and Feldman decisions confirm that points of claim that were “in substance™ included in the notice

of intent to submit the claim to arbitration are admissible: Feldman v. Mexico, Award, Investor’s Book of Authorities
(Tab 8) at para. 50; Ethyl v. Canada, Decision on Jurisdiction, Investor’s Book of Authorities (Tab 50) at >aras. 93-
9s.
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CUPW and the Council also complain about the redaction of parts of the written
submissions. These redactions were largely a result of Canada’s claims of confid mtiality
that UPS is bound to respect. The Investor agrees that Canada has sought to keep too
much information confidential. However, the Investor maintains that any third pe rty,
including CUPW and the Council, can fully understand the dispute from the public
pleadings.

CUPW and the Council also raise issues outside the scope of this arbitration and ssues
not proper for an amicus curiae brief. The Investor will not address these issues.
Consequently, the Investor will not address CUPW’s and the Council’s submissi-ns
regarding the pension issue, which was dropped from the Investor’s claim or the United
States International Trade Commission Report. In referring to this Report, CUPV’ and the
Council violate the Tribunal’s direction that amici cannot adduce new evidence.*

The Investor’s Claim Does Not Threaten To Open Any ‘Floodgates’

The CUPW/Council submission incorrectly argues that the Investor’s claim “secks to
dramatically expand the scope of investor-state litigation™ and “is likely to ... op2n the
floodgates of litigation challenging the operations of public service providers.”™ CCUPW’s
and the Council’s argument is premised on their misunderstandings of the Investr’s
claim and the relevant law. CUPW and the Council seem to be unaware that:

a. The Investor’s claim cannot affect public service providers that are not
enterprises. The Investor claims under NAFTA Article 1102(2), which cc mpares
the treatment of “investments of investors of another Party” with “investryents” of
a Party’s “own investments.” The only investment, as defined in NAFTA Article
1139, that could provide a public service is an “enterprise.”

§ Direction of the Tribunai on the Participation of Amici Curiae, ] August 2003 at para. 3.

7 CUPW/Council Submission at page 1.

* CUPW/Council Submission at para. 8.
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b.  The Financial Administration Act says that Canada Post is one of only th ee

Crown corporations operating “in a competitive environment.”

c. Canada has reserved the right to “adopt or maintain any measure with respect to
the provision of public law enforcement and correctional services, and th
following services to the extent that they are social services established o -
maintained for a public purpose: income security or insuranée, social sec irity or
insurance, social welfare, public education, public training, health, and cl ild
care.” The Investor’s claim cannot affect measures with respect to these social
services. CUPW and the Council appear particularly concemed about the impact
of the Investor’s claim on health and public education. Both of these sectrs are
specifically protected under Canada’s reservation.

d The Investor’s interpretation of Article 1102 is no more onerous than Canada’s
other obligations to provide non-discriminatory treatment contained in W TO
Agreements and the NAFTA. Canada has already promised to provide cc urier
services with equality of competitive opportunities under Canada’s GAT 3
commitments.'’ Similarly, NAFTA Articles 1502(3)(b) - (d) and 1503(3) oblige
Canada to ensure its state enterprises, including Canada Post, do not eng; ge in
various forms of discriminatory cdnduct.

% Section 3(5)and l;an 1} of Schedule 1, Financial Adminisiration Act (U298).
1% Annex 11-C-9 of the NAFTA.

' Canada hes made commitments covering the courier sector in the GATS [See Section 2 of the Canadis 1 Schedule
of Specific Commitments to the GATS, The Legal Texts, The Results of the Uruguay Round of Multilate al Trade
Negotiations, World Trade Organization, 15 April 1994, Respondent’s Book of Authorities (Tab 10)]. Th: GATS
applies to investments: the GATS defines “the supply of a service” to include services supplied “by a sen ice
supplier of one Member, through a commercial presence in the terrilory of any other Member [GATS, Ar icle I(2),
Investor's Book of Authorities at Tab 77]; GATS Article XVII obliges Members to provide foreign inves ments with
equality of competitive opportunities.
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e. Canada claims it already provides the Investor with the protection that it < eeks.
Canada claims it offers UPS Canada access to the postal infrastructure on similar
terms that it offers access to Purolator.' While Canada admits that Canad 1 Post
gives its competitive services access to the postal infrastructure on better erms
than it gives access to UPS Canada, Canada’s expert claims that Canada I'ost
already provides equality of competitive opportunities because Canada P« st’s
competitive services make a contribution in excess of incremental costs.” While
UPS denies these allegations, it is difficult to understand how a claim tha' seeks
to hold Canada to a standard it purports to follow would open the floodga-es to
other claims.

f. . Canada could easily bring itself into compliance with its NAFTA obligations by
adopting forms of regulatory contro] or administrative supervision of pos al
monopolies used around the world. The European Union has adopted suc1
measures without abandoning its commitment to social democracy." In : ddition,
the European Union allows private litigants to bring claims against gover iments
for state aid given to postal operators and their subsidiaries. The Europe: n Court
of Justice has repeatedly examined the practices of postal monopolies at the
behest of private litigants to determine if those practices are consistent w th the
Treaty of Rome." Nonetheless, this has not opened the floodgates to clai ns
against postal monopolies or undermined the ability of European governients to
provide social services.

12 Canada’s Rejoinder at para. 102: “If the Tribunal finds there is a treatment accorded 1o UPS Canada an 1 that it is
pursuant to a delegated governmental authority and that the treatment is in like circumstances with that ac :orded to
Purolator, the obligation on Canada Post is not to enter into commercial arrangements with UPS Canada, i it only to
make these arrangements available on similar terms. Canada Post has done so and these offers still stand.”’

3 Canada’s Expert Witness, Professor Bradley also says that Canada Post already maximizes the contrib: tion of its
competitive services (Bradley Second Report at para. 11). See also Canada’s Rejoinder at para. 184: “Canda has
demonstrated that Canada Post sets prices for each of its competitive products at a jevel that will cover thi long run
incrementat cost of each product and also provide a contribution above those costs.”

4 James Campbell Report at paras. 78-82.

' See, for example: Chronapost, Respondent's Book of Authorities (Tab 50); and the European Commis: ion press
release on the Dewische Poste decision (Tscherny, Michael and Amelia Torres, “Deuische Poss must repcy € 572
million used 1o subsidise price undercutiing in commercial parcel services”, Brussels 19 June, 2002, 1P/0 '/890)
Supplemental Brief of Documents and Authorities (Tab 23).
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g Furthermore, reviews of Canada Post by the Postal Services Review Con mittee,
the Canada Post Mandate Review and TD Securities have all recommend=d some
form of supervision or control of Canada Post’s monopoly powers. Most recently,
a well-publicized judicial inquiry also noted numerous problems with Ca 1ada
Post’s management and business practices.’ UPS’ claim does not seek t» impose
burdens on Canada Post that are any greater than those called for by num:rous
independent experts appointed by Canada’s own government.

By failing to recognize any of these facts or laws in its Submission, CUPW and 1he
Council demonstrate that their prediction of a “flood™ of claims is premised on numerous
misunderstandings. CUPW and the Council display similar misunderstandings a:
Professor Hufbauer, the economist that Canada puts forward to warn of a “flood * of
claims against public service providers.

Professor Hufbauer says that “[e}ven in the field of regulatory economics, acces:.
requirements and price controls only arise when the service under consideration relies on
an essential facility” but says there is no essential facility in the Canadian postal industry.
Canada Post’s competitive services benefit from their exclusive access to the es: ential
facility that is the monopoly infrastructure. The size and scope of this infrastructure
cannot be replicated by any competitor. Access to this infrastructure is a “key insut” in
the supply of postal services."

Professor Hufbauer also fails to understand that UPS does not advocate a “price at-a-
profit” rule. He alleges that:

One of the proposed ‘equal treatment’ rules would compel crown oorpom:ons to charg : amrm’s
Jength prices between divisions, and then make 2 proﬁt (taking those arm’s length char; ;es into
account) when they sell in competitive markets.'®

' In the inquiry, Justice Gomery noted, in particular, Canada Post’s lax procurement practices (pages 229 - 232),
Supplemental Brief of Documents and Authorities (Tab 22).

" Sappington Report at psras. 9-12,

" Hufbauer Report at pera. 8.
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While Professor Hufbauer calls this a “price-at-a-profit” rule, it is actually a dou: /e price-
at-a-profit rule. Professor Hufbauer mistakenly understands the Investor as requiiing
Canada Post to make a profit in giving its competitive services access to the mondpoly
infrastructure and then make a further profit in its sale of the competitive service, even
after factoring in the cost of accessing the network. Analyzing the two steps throigh
which Professor Hufbauer arrives at his double price-at-a-profit rule demonstrate s his
misunderstanding of the Investor’s interpretation of the equality of competitive

opportunities test:

a. He claims UPS requires Crown corporations to charge arm’s length price..
between all divisions; and

b. He claims UPS requires Crown corporations to make a profit whenever tt ey sell

in competitive markets,
UPS has never advocated either of these steps.

UPS has never required arm’s length pricing between all Crown corporation divisions. -
The equality of competitive opportunity test only requires a Crown corporation t: charge
arm’s length pricing under narrow circumstances, namely:

a. the Crown corporation is an organ of the state or is an agent acting under

delegated governmental authority;
b. the Crown corporation operates in both monopoly and competitive marke s;

c. the competitive services divisions use the infrastructure the Crown corpo: ation

controls through the Crown corporation’s position as a state monopoly;

d. the competitive services divisions enjoy economies of scale and scope thi ough
their use of the monopoly infrastructure; ‘

€. the monopoly is not regulated; and
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f. the Crown corporation does not provide a service subject to Canada’s res:rvations
from the NAFTA national treatment obligation."

15.  These circumstances rarely combine. Indeed, neither Professor Hufbauer, nor CUPW nor
the Council have identified a single state enterprise throughout the NAFTA regic n, other
than Canada Post, that operates under these circumstances.

16.  The narrow circumstances under which the obligation operates also shows there .s no
basis for Professor Hufbauer’s claim that the equality of competitive opportuniti::s test
will reduce state enterprise spending on infrastructure.? State enterprises are fret: to build
infrastructure with their own funds or borrowing, just like any commercial enter;rise, and
states are free to create, capitalize and even subsidize state enterprises in accord: nce with
NAFTA Article 1108(7)(b)." |

17. . Professor Hufbauer also invents the second step through which he arrives at his
interpretation of the equality of competitive opportunities test. UPS has never reijuired
Crown corporations to make a profit in every transaction when they sell in comp :titive
markets. Canada Post is free to decide strategically to make short term losses in sarticular
markets, just as are commercial companies. Nor would individual pricing decisi«:ns of
Canada Post be reviewable. It is only when such decisions reflect a “practice” of Canada
Post that they would become measures subject to review.

' NAFTA Annex 11-C-9 says: “Canada reserves the right to adopt or maintzin any measure with respect o the
provision of public law enforcement and correctiona! services, and the following services to the extent th: t they are
social services established or maintained for a public purpose: income security or insurance, social security or
insurance, social welfare, public education, public training, health, and child care.”

® Hufbauer Report at para. 17.

2! NAFTA Anticle 1108(7Xb) says: “Articles 1102, 1103 and 1107 do not apply 10 ... subsidies or grants wovided
by a Party or a state enterprise, including government-supported loans, guarantees and insurance.”
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Professor Hufbauer’s Report, therefore, cannot provide the missing foundation fcr
CUPW’s and the Council’s groundless assertion that the Investor’s claim will geierate a
“flood” of claims arising out of the activities of Crown corporations.

UPS Canada and Canada Post Are In Like Circumstances
Canada Post’s Public Status Does Not Make It Unlike UPS Canada

CUPW and the Council argue that UPS Canada and Canada Post are not in “like
circumstances” because Canada Post is a public institution that has been granted sublic
powers.Z This argument is inconsistent with the terms of the NAFTA. NAFTA / rticle
1102 requires a comparison between the treatment of investors of another Party vvith
treatment of a Party’s “own investors.” If the mere fact of public ownership rend :red a
Party’s “own investors” unlike those of another Party then the NAFTA drafiers v-ould
not have defined “investor of a Party” as including the Party and its state enterpr ses.?

In its claim, the Investor is impugning the conferral of certain governmental auth ority on
Canada Post and Canada Post’s abuse of that authority. CUPW and the Council 1 ow seek
to rely on that same conferral to render Canada Post “unlike” any private courier
company. CUPW’s and the Council’s interpretation produces the absurd result tt at
Canada can escape liability through the very measure of which the Investor is

complaining.

2 CUPW/Council Submission at para. 19: “The distinction between public and private entities is fundam :ntal to the
future viability of many Canadian public and social services, and is one that NAFTA investment rules req sire this
Tribunal to take into account as the unlike circumsiances of public service providers.”

2 Article 1139 defines “investor of a Perty™ as “a Party or state enterprise thereof, or a national or an ent rprise of
such Party, that secks to make, is making or has made an investment.”
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B. Canada Post’s Alleged ‘Universal Service Obligation’ Does Not Make it Unli te UPS
Canada

21. CUPW and the Council also argue that Canada Post is unlike UPS Canada becaus:
Canada Post must fulfil an alleged “universal service obligation ... mandated by bth
domestic and international law.”* ‘

i Canada Post is under no international obligation to provide universal serice

22.  In support of its claim that Canada Post has an international obligation to provide
universal service, CUPW and the Council merely refer to Article 1 of the Univers.l
Postal Convention. CUPW and the Council seem to be unaware that:

a The Universal Postal Convention only came into force in 2001. In Canada
treaties must be implemented to have effect in domestic law.?* Neither the ‘ext nor
the substance of the Universal Postal Convention have been incorporated into
domestic law or otherwise implemented.

b. Canada itself accepts that the “real definition” of the USO is not in Article 1 of
the Universal Postal Convention but in its Regulations.? Yet, these Regul: tions
only apply to international mail”’ and are optional.”®

3 CUPW/Council Submission at para. 9.

B 4G for Canada v. AG for Omario (Labour Comventions) [1937] WL 25550; [1937) AC 326; Pficer Inc. \
Canada (T.D.), Court File No. T-667-99, [1999] 4 F.C. 441; [1999] F.C.J. No. 1122, Investor's Book of Aw horities
at Tabs 148 and 170, respectively.

% Canada’s Counter Memorial at para. 75.

7 Expent Report of James Campbell at para. 52.

2 See the discussion at paras. 102(b) and 102(c) of the Investor’s Reply.
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c. The Universal Postal Union, which is responsible for the Universal Posta:
Convention, says that there are a variety of ways to fund universal service and
countries must choose a way that is consistent with the country’s other

international obligations.?”

d. Canada’s own expert says that any legal obligation created by the Univers 2/
Postal Convention is “irrelevant;” the practice of providing universal serv ce is,
apparently, more important. The only evidence Canada provides of such a
practice is the results of a questionnaire circulated to Members in 1997.%' i-anada
neglects to mention that only 58% of Union Members responded to the
questionnaire.*

These facts demonstrate that Canada Post is under no international obligation to provide

universal service.
ii. Canada Post is under no domestic obligation to provide universal service

23.  CUPW and the Council do not refer to any authority to support their claim that C: nada
Post has a domestic legal obligation to provide universal service. This is not surpr ising
because no such authority exists. Canada’s courts have repeatedly dismissed clain s that
Canada Post is breaching a USO by reducing services.*? Furthermore, the Canada Post

¥ UPU Memorandum on Universal Postal Service Obligations and Standards (Tab U185) at page 31: “The ¢ are no
restrictions as to the use of sources. Two or more sources could be combined to achieve the aim of funding he
universal service. It is important to seek an alternative or combination of alternatives ... which are in keepin 3 with
the national or other legislations with which the country concerned must comply.”

30 Crew Second Report at para. 9, Canada’s Rejoinder at para. 134.November 8, 2005
3 Canada’s Rejoinder at para. 134.

3 French Report to UPU Commitiee 1, General Matters and Structure of the Union, Respondent’s Authorities, Tab
117 at para. 3.

¥ Canadian Daily Newspapers Association, Investor's Book of Authorities (Tab 68); Canadian Union of 1 astal
Workers, Investor’s Book of Authorities (Tab 69); City of Nepean, Investor’s Book of Authorities (Tab 71); Rural
Dignity of Canada, Investor's Book of Authorities (Tab 75). These decisions are discussed at paras 65 - 79 »f the
Investor’s Memorial.
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Mandate Review Commission noted that “[n]either universal service nor uniform rates

. are specifically mandated by the CPC Act™ and recommended “{t]hat in any fut ire

amendments to the CPC Act, the obligation to provide universal service at a unifirm rate
for lettermail be explicitly included as part of the corporation’s mandate.™* Cana ja

ignored the recommendation.

While Canada argues that the “details™ of the USO are “spelled out” in a “multitu de of
regulations” under the CPC Act,* Canada fails to identify a single regulation requ:iring
Canada Post to provide universal service.”” Moreover, Canada fails to explain hovv these
regulations impose any obligation on Canada Post, which proposes the regulations and is
free to amend them as it likes.**

il The Investor’s Claim is Consistent with Canada's Stated Policy Goals

While Canada Post is under no international or domestic legal obligation to provi le
universal service, the Investor accepts that Canada may grant Canada Post a mon«poly
over letter mail and that the universal provision of basic customary postal service:: can be
a valid public policy objective for Canada to pursue. The pursuit of this objective is
perfectly consistent with compliance with Canada’s obligations under NAFTA.

The pursuit of uhiversal basic postal service logically requires Canada Post’s cou jer
services to contribute the market price for using the monopoly infrastructure. Contrary to

34 Canada Post Mandate Review Report (U79) at page 66.

35 Canada Post Mandate Review Report (U79) at page 124,

3 Canada's Rejoinder at para. 136.

37 See Canada’s list of Regulations at para. 85 of its Counter Memorial.

3 While Canada notes Cabinet is not obliged to accept such Regulations or changes (Canada’s Rejoinder a. para.
136), Canada fails to identify single instance of Cabinet rejecting a Canada Post Regulation and Canada’s o vn
expert describes Cabinet approval as a “trivial ritual”(Robert Campbell, The Politics of Postal Transformati n at
293, Investor's Schedule of Documents at Tab U498).
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the misrepresentations of Canada’s economic experts,* the Investor does not reqiiire the
contribution to be maximized on every transaction. Nor does the Investor require Canada

_ Post’s competitive services to maximize their contribution in the short run.

27.  Throughout its Submission, CUPW and the Council overlook that, by requiring € anada
Post’s competitive services to contribute the market rate for using the monopoly
infrastructure, the Investor is merely requiring Canada to demonstrate that it purs ies its
alleged USO. CUPW and the Council overlook that Canada Post cannot claim to
legitimately pursue a USO while its competitive services contribute anything less than
the market rate. CUPW and the Council equally overlook that Canada cannot clain
Canada Post legitimately pursues a USO when Canada fails to even define the all :ged
uso.*

28. By not defining Canada Post’s alleged USO, Canada enables Canada Post to alter that
definition to fulfil its own commercial needs. In defending its discriminatory leve ‘aging
of the monopoly infrastructure, Canada Post retreats behind an allegedly broad U 30. Yet,
in defending its decisions to reduce services in Canadian courts, Canada Post arg es it
has complete discretion regarding what services it should provide.

29.  CUPW should be particularly familiar with the flexibility of Canada Post’s allege 1 USO.
In a dispute with Canada Post, CUPW argued that Canada Post’s franchising of it : retail
outlets was inconsistent with Canada Post’s obligations in the Canada Post Corp«-ration

¥ See, for example, Bradley Second Report at paras. 3 - 9.

* The Canada Post Mandate Review identified in 1996 that Canada had failed to define its alleged USO a1 d
Canada has since ignored the Review’s recommendation to provide such a definition. Canada’s pleadings i1 this
arbitration provide an example of Canada's inability to identify Canada Post’s alleged USO. At the beginni:ig of this
arbitration, Canada did not include express services (Canada’s Answers to Interrogatories, Question 257, Investor’s
Schedule of Documents, Tab U290) but now Canada secks to define its USO to include express lester servic es
(Canada’s Counter Memorial at para. 68). Similarly, in response to the request to provide “all treaties, legis ative,
regulatory or ministerial directive or instrument upon which Canada relies to define ... fthe] universal service
obligation™, Canada on ly referred 1o Section S of the CPC Act and Article Yof the Universal Postal Conver.tion
(Canada's Answers to Intesrogatories, Question 257(a)). Now, Canada argues that the USO arises from a m mber of
other sources. Canada says the USQ is the “necessary corollary” of the Preamble and Articles 1 and 10 of t] e
Universal Postal Convention and arises from “international practice™ as well as Canada Post regulations (C: nada’s
Rejoinder at paras 131-137).
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Act. The Canadian Federal Court rejected the claim, holding that the Act gave Calada

Post “broad powers” to exercise its exclusive privilege in the manner that it saw {it.*'

CUPW has, therefore, seen first hand how, by failing to define the alleged USO, (’anada
gives Canada Post the ability to change the definition to suit its commercial objectives.
Despite this, CUPW now joins with the Council to argue this undefined obligatio:
enables Canada to avoid its NAFTA obligations. Furthermore, CUPW joins with he
Council to object to a claim that simply asks Canada Post to meet its stated policy
objectives while complying with the NAFTA.

Publications Assistance Program

The Publications Assistance Program pursues the laudable goal of promoting Canadian
culture by subsidizing the delivery of Canadian publications. As part of its
implementation of the Program, Canada forces publishers to deliver through Canada Post
to access this subsidy. It is impossible to understand how forcing publishers to deliver
through Canada Post promotes Canadian culture. Canada, itself, recognizes this v ‘hen
Canada says it “does not accept that Canada has to demonstrate that the use of Ca 1ada
Post to deliver the publications assistance helps achieve the cultural objective pur. ued by

the program”.*?

Indeed, forcing publishers to deliver through Canada Post undermines the goals o ‘the
Program. Canada prevents other courier companies from competing to deliver the
publications and, thereby, driving delivery costs down even further. The publishers
themselves have recognized this fact and have requested that Canada not tie the s1 bsidy
to any particular courier.*

4 Canadian Union of Postal Workers, Investor's Book of Authorities (Tab 69).

2 Canada’s Rejoinder at footnote 300.

3 See the comments of industry associations at para. 353 of the Investor’s Memorial.
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CUPW and the Council repeat Canada’s argument that forcing publishers to deliver with
Canada Post to access the subsidies is exempt from the NAFTA national treatmer t
obligation through the operation of NAFTA Article 2106. NAFTA Article 2106 says that
Annex 2106 applies to “cultural industries.” The relevant parts of Annex 2106 sa;*:

... any measure adopted or maintained with respect to cultural industries ... and any meas) re of
equivalent commercial effect taken in response, shall be govemned under this Agreement
exclusivety in accordance with the provisions of the Canada - United States Free Trade

Agreement.

Article 2005 of the Canada - US Free Trade Agreement says:

1. Cultural industries are exempt from the provisions of this Agreement, except as
specificelly provided in Article 401 (Tariff Elimination), paragraph 4 of Article 607
(divestiture of an indirect acquisition) and Articles 2006 and 2007 of this Chapter.

2, Notwithstanding any other provision of this Agreement, a Party may take measu es of
equivalent commercial effect in response to actions that would have been incons swent

with this Agreement but for paragraph 1.
Fundamentally, Canada’s measure of requiring delivery of publications subject to the
Program exclusively with Canada Post cannot fall within the cultural industries e> ception
because it does not promote Canadian culture. This view is supported by the text. The
Annex does not say “any measure a Party claims is adopted or maintained with re spect to
cultural industries.” Consequently, a Party cannot unilaterally declare a measure s ibject
to the exception, as CUPW and the Council claim. Furthermore, the words “with 1 espect
to” in Annex 2106 establish that the measure must have a real connection to cultw; al
industries.

CUPW and the Council do not refer to the text when supporting Canada’s interprc tation.
Nor do they refer to the NAFTA US-Cross Border Trucking decision, in which the:
NAFTA Chapter 20 Tribunal recognized the need to interpret exemptions narrowly.*
CUPW and the Council do not explain how their interpretation is consistent with t1e
NAFTA's objective to “create effective procedures for the implementation and
application of this Agreement ... and for the resolution of disputes.™

Y In the Matter of Cross-Border Trucking Services Investor's Book of Authorities (Tab 106) at para. 260 ad
footnote 234.

45 NAFTA Article 102(1)e).
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37.  The only support CUPW and the Council present in support of Canada’s interpre :ation is
Article 2005(2) of the Canada-US Free Trade Agreement. CUPW and the Council argue
that, by saying that Canada Post’s delivery of publications under the Program fal s within
the cultural exception, Canada is exposing itself to commercial retaliation under . Article
2005(2) of the Canada - US Free Trade Agreement. CUPW and the Council argue that
“{gliven the price that Canada is likely to pay for relying upon these provisions, i: is
reasonable to give effect to the broad wording of these provisions ... A more conservative
reading might be warranted in the case of an exemption or reservation that truly r:moved
a measure from the threat of retaliatory sanction, but has no place where a signifi :ant
disincentive already exists to constrain the use of this ‘exemption’.”™*

38. CUPW?’s and the Council’s interpretation of the effect of Article 2005(2) on the nieaning
of “with respect to” is incorrect. Fundamentally, it is inconsistent with the text of Article
2005. Article 2005(1) exempts “cultural industries” from the provisions of the Cc nada-
US Free Trade Agreement. It does not exempt measures “with respect to” cultura
industries. Consequently, a Party can only retaliate under Article 2005(2) to meas ures
within cultural industries. Parties cannot retaliate for measures that are more dista atly
related to the cultural industry, such as those “with respect to” cultural industries, under
Canada’s broad interpretation of that phrase.

39.  Canada’s interpretation of “with respect to” in NAFTA Article 2106, therefore, dies not
' permit any commercial retaliation under Article 2005(2) of the Canada - US Free Trade
Agreement. This is precisely why, despite CUPW’s and the Council’s wamings o:"“the
price that Canada is likely to pay for relying upon these [cultural exemption]
provisions”,'” Canada has not paid any price in the cight years since forcing publi shers to
deliver with Canada Post under the current form of the Publications Assistance Pr >gram.

40.  Even if, contrary to the Article 2005(2) text, Canada was subject to retaliation for forcing
publishers to deliver with Canada Post to receive assistance under the Program, sich a
danger does not warrant allowing Canada to unilaterally remove any measure fror1 the

4 CUPW/Council Submission at para. 61.

47 CUPW/Council Submission at para. 61.
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entire scope of the NAFTA. Such a broad exception is truly extraordinary and C JPW

and the Council have not helped Canada carry its burden of proving that such a lroad
exception applies.

V1. Conclusion

4]1. CUPW'’s and the Council’s submission is premised on their misunderstandings c f the
relevant law and the nature of the Investor’s claim. Once CUPW’s and the Coun:il's
misunderstandings are corrected, there is no foundation to their prediction of a “1lood” of
claims against public service providers or to their submissions regarding the effe :t of the
claim on Canadian cultural industries. Once CUPW’s and the Council’s
misunderstandings are corrected, the positive effects of the Investor’s claimontl e
Canadian public remain unchallenged: the Investor's claim is consistent with Canada
Post’s stated policy objectives and the Investor’s claim will ensure cheaper Cana lian-

content publications.

All of Which is Respectfully Submitted

fippltac ¥ frioomses oo A2

Appleton & Associates Intemational Lawyers Date: November 10, 2005
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